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Learning Objectives
1. What legally and practically to consider when faced with an
employee dilemma.
2. Relevant employment laws to reference when managing
common (and not-so-common) employment-related matters.
3. Business-focused solutions for HR quandaries.
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“It’s About Time”
Dear Helga,
As I’m sure you have seen, more attention finally is being paid
to mental health awareness. As a result, my organization is
starting to focus more efforts towards making our people aware
of these issues confronting everyone and taking steps to ensure
that our workforce is as mentally and emotionally healthy as
possible. What can I do to help my organization reach its goal?
Signed,
Feeling the Feels in Philadelphia
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Why Now?
1. According to National Alliance on Mental Illness:
a. 21% of U.S. adults experienced mental illness in 2021
b. 46% of those adults received treatment
*** Are these numbers accurate?

c. Average delay between onset of mental illness symptoms and
treatment is 11 years.
*** What does this mean?
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Why Now?
2. Mind Share Partners’ Mental Health at Work 2021 Report
a. 76% of full-time U.S. employees experienced at least 1 symptom
of a mental health condition (up 29% from 2020)
b. Most common symptoms
i. Burn out
ii. Depression
iii. Anxiety

6

Why Now?
3. The “Great Resignation”
a. In 2021, approximately 4 million people/month quit (highest ever)
i. The numbers are increasing

b. Many not actively searching
c. Employees looking to feel supported
i. Disconnect between employers and employees
ii. Late 2020 McKinsey Study
─ Almost 70% of employers believe mental health concerns supported
─ Only 50% of employees agreed

*** WE MUST DO BETTER!
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What Have Others Done?
1. Influence & Co.
a. Shares mental health philosophy with all
b. Policy re: mental health
i. Acknowledges okay to disclose mental illness
ii. Explains benefits available for dealing with mental health concerns
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What Have Others Done?
2. Curalinc
a. Developed “Mental Health First Aid” training
i. Helps with how to recognize someone struggling and provide
resources

b. Seen massive impact
i. Number of employees calling EAP/seeking treatment doubled during
pandemic
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What Have Others Done?
3. Major League Baseball
a. Provide players with confidential psychology services
b. All teams must have at least one Employee Assistance
Professional to help with mental/emotional well-being
c. Results: significantly increased focus and use of services
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What Can We Do?
1. ADA/FMLA
a. Pay attention to comments implicating mental health concerns
i. FMLA documentation
ii. ADA interactive process even in absence of “formal request”

b. Stop refusing accommodation because “too hard” or “bad for
morale”
c. When receive unreasonable request, explore reasonable ones
d. Consider LOA
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What Can We Do?
2. Make mental health awareness a priority
a. Lyra Health reports 89% of HR/benefits leaders said mental
health issues a high priority in 2021
b. Revise policies to expressly address
i. Require PTO use

c. Address workplace stress
d. Flexible scheduling
i. Embrace hybrid

e. De-stigmatize mental illness
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i. Mental Health Employee Resource Groups

What Can We Do?
2. Make mental health awareness a priority (continued)
f. Evaluate benefits offerings
g. Mental health training for managers
i. Recognizing signs
ii. How to respond
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“Inviting Employees to Dance”
Dear Helga,
We talk and talk about the importance of DEI in our workplace
and how we can implement systems and protocols to embrace
our messaging and encourage our leaders. The problem is, our
talking isn’t getting a lot of traction, internally or externally. Can
you please explain to me (so I can explain it to our executives),
why DEI matters and what we can do to facilitate procedures
working more effectively?
Signed,
Stymied in State College
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Reasons For Increasing And Embracing Diversity
1. Values
2. Creating and maintaining comfortable working environment
for all employees
3. Diversity among organization’s existing and potential
organizational clients, customers and/or business partners
4. Better services
5. Right thing to do
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The Business Case for Diversity & Inclusion
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Recruitment Retention

Quality

Attract and keep top talent

Diverse teams and perspectives
improve work products

Credibility & Relevance

Culture

Diverse teams may connect
better with clients

Diversity and inclusion enriches
the workplace culture

Elite Law Firm’s All-White Partner Class Stirs Debate on
Diversity

SPEAKING OF TONE-DEAF…

[Source: https://www.nytimes.com/2019/01/27/us/paul-weiss-partner-diversity-law-firm.html]
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“

Dear Your Law Firm,
We expect the outside law firms we retain to reflect the
diversity of the legal community and the companies and
customers we serve…We, as a group, will direct our
substantial outside counsel spend to those law firms that
manifest results with respect to diversity and inclusion, in
addition to providing the highest degree of quality
representation. We sincerely hope that you and your firm
will be among those that demonstrate this commitment.
Sincerely,

170 Generals Counsel
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”

Yes, that was a law firm, but
couldn’t the Generals
Counsel outrage, and
subsequent letter, have come
from your organization’s
clients/business partners…
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Microaggressions
1. Everyday verbal, nonverbal and environmental slights,
snubs, or insults whether intentional or unintentional, which
communicate hostile, derogatory, or negative messages to
target persons based solely upon their marginalized group
membership
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Ableism
Assigns inferior worth to people who have developmental, emotional, physical, or
psychiatric disabilities by devaluing and limiting their potential.
“Giving unsolicited medical advice (“You should try”)”

“You look so normal; so
healthy. You don’t look/act
like…”

“I wish I could sit down; must be
nice to not have to walk
everywhere.”
“I am really OCD about
my work.
I’m so dyslexic today.”

“I should get my pet a vest like that; then I could take it with me everywhere.”
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“I would hate to be you. I could never deal with that”
Assuming someone considers their disability to be a curse
or embarrassment.

LGBTQ – More obvious examples
“That’s so gay.”
“You don’t look gay.” “You don’t
look trans.”

“But, you are too pretty to be
a lesbian”

Repeatedly refusing to use the person’s correct pronouns.

“Maybe you just haven’t met
the right man/woman yet.”

LGBTQ – More subtle examples
To a man – “Do you have a girlfriend?
Your wife must be so proud.”
To a woman – “What is your
boyfriend’s name?” “Your husband
must be a lucky man.”
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“Maybe I need to switch
to men/ women.”
Referring to a same-sex couple and their
children as a “non-traditional family.”

Race & National Origin
“Wow, what an accent. How long are you here for?”
“I don’t see color. I’m color blind.”
“You should get a
Jewish lawyer.”

To an Asian person – “You’re good at math; could
you take a look at this?”

“I could never be a racist. I have several [Black, Asian, Latino, etc. friends]”

“You don’t look African.”

“Oooh. Can I touch
your hair?”

“Your skin is dark, but your so beautiful.”
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Military/Veteran Status
“I am Anti-War. I would not have
thought of you as pro war.”
“You must be great at taking orders,
then.”
“Have you killed anyone?”

“So, tell me about PTSD. What are the symptoms?”
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Caretakers
Asking a woman if she needs time off for
Assuming a woman is unable to
childcare –care responsibilities
attend a business trip because of
her family obligations, including
To a female employee who
caretaking for a relative
has no children: “I see you
chose career over family –
all successful women do.
Just look at Oprah.”

“[Female employee] can work on that weekend project.
It’s not like she is a soccer mom, she has no kids.”

Assuming a male does not
need time off from work for
caretaking responsibilities

Asking a male – “What about your wife?
Can’t she just handle the kids?”

Assuming a male is not masculine enough because he has caretaking responsibilities….”I
see who wears the pants in your relationship.”
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Role of Organizational Leadership
1. Be mindful of your duty relative to the organization
2. This includes, for example:
a. Support
b. Comments
c. Directives
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Support of Organization’s DEIB Initiatives
1. Attend programs as appropriate
a. Attendance at and knowledge about ERGs

2. Acknowledge efforts, programs, initiatives, etc.
3. Increase knowledge (articles, podcasts, seminars, Ted
Talks, etc.)
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Comments
1. Be careful of admissions
2. Compare, for example:
a. We have not done enough in the past
b. We are committed to doing even more going forward
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Avoid Illegal Directives
1. Examples
a. Quotas
b. Set asides
c. Diversity as a plus
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Internal Communications/Diversity Danger Zones
1.

Personal comfort level
a.

2.

Bad cultural fit
a.

3.

Age bias – not always against older employees (millennials)

Too assertive
Dislike (with passion)
Accent
Appearance
Client preference (relative to EEO factor)
Stereotyping (e.g., women with children)
a.
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“Cultural fit” vs. “cultural add”

Overqualified
a.

4.
5.
6.
7.
8.
9.

Affinity bias

Confirmation bias

Decision-Making Process
1. Start with uniform questions
2. Give weight to differences in experiences, ideas, contacts
(non-EEO)
a. Consider non-EEO diversity (e.g., geography, educational
background, experiences, etc.)

3. Diversity in decision-makers
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“If You Have To Do It, Do It Right”
Dear Helga,
As you know, none of us likes terminating employees. But, as you also know, it
sometimes has to happen. We have gotten ourselves into trouble recently (re:
EEOC Charges) because the termination was mishandled. Can you walk me
through the termination process to ensure that we make that process as
appropriate and legally sound as possible?
Signed,
Anxious in Altoona
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Termination Event
1. Approval process
a. Role of HR/Administrator
b. Resolving disputes without making admissions
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Termination Event
2. Classify the termination decision
a. Discharge
b. Job elimination
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Termination Event
3. Where?
a. Virtual
b. Confidential area
c. Uniform safety precaution – escape route
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Termination Event
4. When?
a. Avoid Friday, if possible
b. End of day, preferable
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Termination Event
5. Witnesses?
a. Ordinarily, one witness: usually, HR representative/Administrator

6. Documentation
a. Memo to file indicating general reason for termination
b. Memo to the employee (rarely, depending on the circumstances)
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Termination Event
7. Termination event discussion
a. Manager
i. Statement that employment will terminate
ii. Date of termination
iii. General reason for termination

b. Human resources
i. Focus on post-termination issues
ii. Intervene if necessary

38

Termination Event — Things Not to Say (or Do)
1.
2.
3.
4.
5.
6.
7.
8.

9.
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We had no choice but to terminate your employment
I’m sorry
It had nothing to do with your performance (when it did)
You have no one to blame but yourself; you didn’t try hard enough
I know how you feel
Someday you will thank me when you find a job that matches your gifts
Pardon the impersonal nature of this e-mail, but you are fired
I didn’t want to send you an impersonal e-mail so I wanted to leave you a
personal voice mail letting know that you are fired
This is harder on me than it is on you

“To Test Or Not To Test”
Dear Helga,
I keep reading about issues surrounding drug testing in the workplace. I recently
was confronted with a unique situation and wanted your thoughts. Here it is: On a
cold rainy morning, one of our most trusted employees asked to speak with me.
She told me that she saw a co-worker snorting cocaine on the lawn behind the
building. She believed that he was high at the moment she reported it. The coworker’s performance had been erratic, and she had heard rumors that he had a
cocaine problem. What should I have done?
Signed,

Practicing Prudence in Pittsburgh
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Types of Test
1. Pre-employment
2. Reasonable suspicion – based on evidence including, but
not limited to:
a. Direct observation
b. Noticeable declines in productivity/performance
c. Violent, erratic or risky behavior

3. Random
a. Safety-sensitive vs. no restrictions
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4. Other reasons (e.g., post-accident, government contract,
customer requirement, etc.)

Americans With Disabilities Act
1. Rather than testing, consider focus of performance
deficiencies (e.g., work performance, attendance, attitude)
a. When dealing with these issues, don’t speculate as to the cause
i. “Your performance/attendance/attitude continues to decline, if this
result of the medical/psychological/emotional/addiction issues with
which you’ve been dealing, please let me know.”
ii. “Your performance/attendance/attitude continues to decline, by way
of example…”

b. As soon as send for a test, ADA may be implicated
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Americans With Disabilities Act
2. ADA provides that drug or alcohol dependency may be
protected disability. However, no protection applies if:
a. No dependency – mere user
b. Current use of illegal drug, even if there is dependency
c. Current use of prescription drug not prescribed to user
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Americans With Disabilities Act
3. Application – Can’t take adverse action against someone
because:
a. Person previously had an alcohol or drug problem (legal or illegal)
b. Person currently has alcohol or prescription drug problem
c. Person is perceived as having or having had alcohol or drug
problem (legal or illegal), even if the person does not or did not
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Americans With Disabilities Act
4. Application – Can take adverse action against someone
because:
a. Person currently is using illegal drugs
b. Person currently is using prescription drugs not prescribed to user
c. Person is unfit for duty because of drugs or alcohol
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So, Back to the Question to Helga. . .
1. Would you test?
2. If yes, why? If no, why not?
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Thank You!
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